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JEFFREY F. BROWNE*
DAVID J. O'CALLAGHANt

United States Investment in Australia:
Government Policy and Regulationtt
I. Introduction
Foreign investment (FI) in Australia' has been directly regulated by the
Commonwealth (Federal) Government (the Federal Government) since
1972.2 The present Labor Government has in the last three years dereg*LL.B., Adelaide University; LL.M., Sydney University; LL.M., Harvard University.
Partner, Sullivan & Cromwell, Melbourne, Australia, and New York, New York.
tB.A., LL.B (Hons), Melbourne University; LL.M., Yale University. Barrister-at-Law,
Melbourne, Australia.
ttThe Editorial Reviewer for this article is Thomas E. Shaw.
1. Since the end of the Second World War, FI in Australia has been a highly significant
factor in the growth of the Australian economy.
Overseas interests control about 16 percent of the Australian gross domestic product, and
about 22 percent of the production of the private enterprise business sector ....
Foreign
control is highest in mining and manufacturing; significant in wholesale and retail trade,
and in finance, insurance and business services; slight in construction, transport, entertainment and agriculture; and virtually non-existent in those industries dominated by
government.
IBIS CORPORATE SERVICES PTY. LTD., THE ENTERPRISES OF AUSTRALIA, quoted in G.
CROUGH & E. WHEELWRIGHT, FOREIGN OWNERSHIP AND CONTROL OF AUSTRALIAN INDUSTRIES AND RESOURCES 6 (1982). For discussion of the historical importance of U.S.
investment in Australia, see D. BRASH, AMERICAN INVESTMENT IN AUSTRALIAN INDUSTRY
(1966); H. DANIEL & M. BELLE, AUSTRALIA THE NEW CUSTOMER: A COMMERCIAL AND
ECONOMIC GUIDE FOR AMERICAN BUSINESS (1946); D. FLINT, FOREIGN INVESTMENT LAW
IN AUSTRALIA 1-7 (1985); T. PARRY, AUSTRALIA-NEW ZEALAND: DIFFERENCES IN FOREIGN
INVESTMENT AND EXCHANGE CONTROL POLICIES (1980); M. SEXTON & A. ADAMOVICH,
THE REGULATION OF FOREIGN INVESTMENT IN AUSTRALIA

9-23 (1981); Brash, United States

Investment in Australia, Canada and New Zealand, in DIRECT FOREIGN INVESTMENT IN
ASIA AND THE PACIFIC (P. Drysdale ed. 1972).

2. Foreign direct investment (FDI) in Australia was not a serious political issue until the
late 1960s. The first legislation was introduced by the McMahon Government in 1972.
Although the specific guidelines and criteria have varied since that time, the basic scheme
of the legislation controlling FDI has remained the same. For a brief survey of the legislative

72

THE INTERNATIONAL LAWYER

ulated a number of areas of the economy of importance to the foreign
investor. The initial changes, which were generally regarded as overdue,
included: the floating of the Australian dollar in December 1983, together
with the suspension of most foreign currency exchange and overseas
transaction controls; the granting of banking licenses to foreign banks;
the opening up of the securities industry to wider local and foreign ownership; and, the granting of a significant number of additional foreign
exchange dealer licenses.
In October 1985 a number of more modest changes, involving relaxation
of some of the government's direct controls over FI, were introduced.
Those changes included: the abolition as a prerequisite for F1 approval
of the "opportunities test," which required that foreign investors provide
Australian investors with an opportunity to participate in any FI proposal;
the lifting of the thresholds within which FI rules do not apply from A$2
million to A$5 million for takeovers, from A$5 million to A$10 million for
new businesses, and from A$350,000 to A$600,000 for real estate; the
indefinite extension of the twelve-month moratorium on FI requirements
for merchant banks; and, the exemption from F1 requirements of all new
proposals in the nonbank financial intermediary and insurance sectors
involving investment of less than A$10 million.
In July 1986 the government introduced a number of more sweeping
deregulatory reforms to reflect a liberalization of its FI policy and to
facilitate foreign direct investment in Australia. The reforms included
relaxation of FI policy in the manufacturing and real estate sectors and
abolition of the Dividend Withholding Tax and the Branch Profits Tax.
This article examines the Australian regulatory regime relevant to proposals by U.S. investors (and foreign investors generally) to invest in
Australia. The regulatory regime includes the myriad direct and indirect
regulation of FI imposed by the Federal Government and the regulation
imposed by the various states of Australia and their agencies. The states,
by virtue of the federal nature of the Australian political system, play a
significant role, principally indirect, in the regulation of investment and
of the services and economic activity on which investment depends.
Until July 1985 the Federal Government's policies on the regulation of
FI had the general support of both major political parties. In that month,
however, following the expression by some business leaders of their dissatisfaction with the role played by the Foreign Investment Review Board
(FIRB), 3 the Opposition Liberal Party indicated that it was considering
history see D.

ANDERSON,

FOREIGN

INVESTMENT

CONTROL

IN THE

CANADIAN

MINERAL

52-67 (1984).
3. In May 1985 it was said of FI policy that it "has provided one of the most effective
barriers to entry and competition that could be devised." Speech by Graeme Samuel to
SECTOR: LESSONS FROM THE AUSTRALIAN EXPERIENCE
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the adoption of a policy advocating the abolition of FIRB. 4 The existing
regulatory regime may therefore depend upon the Labor Party's remaining
in office.
It is generally regarded that the legal, political, and economic climate
for U.S. F1 in Australia is sound and that the future prospects for foreign
investors are encouraging. 5 One opponent of many aspects of FI policy
also recently noted that "there has not from a regulation viewpoint been
a more attractive time for foreign interests to invest in Australia for many
years." 6 The present levels of U.S. FI in Australia 7 are consistent with
such optimism.
Despite such optimism, there has been since the early 1970s a dramatic
decline in the level of foreign direct investment (FDI) in Australia. FDI
(including equity, undistributed income, branch liabilities, and intercompany indebtedness and borrowings) as a percentage of total FI fell from
an average of 78.4 percent between 1973-74 and 1975-76 to 25.5 percent
Australian Petroleum Exploration Association, "Australia's Foreign Investment Policy, Time
for a Rethink" (May 28, 1985). Another commentator, though conceding that Australian
governments promote and facilitate growth and investment in the country, has said:
The view from abroad . . . is that . . . we are perceived to have excessive industrial

unrest, an excessive number of unions, a high wage structure, a short working week . ..
a mass of planning regulations ... high rates of taxation, a proliferation of different types
of taxes and a confusing mixture of different levels of taxation between states. FIRB is
often seen as a barrier to foreign investment. Much of what is perceived is true, and it
can be painful for a foreigner trying to operate alone in Australia. Such an investor lacks
local knowledge, has management problems because of distance and has to comply with
(FI) guidelines. The foreign investor therefore must enlist the services of a top tax adviser,
an accountant and a law firm.
See Hewison, Summary Paper of Remarks Made at the Australia Forum 23 (Feb. 10-12,
1985). Many businessmen continue to be very critical of FIRB's role, notwithstanding the
recent relaxation of some requirements. See Balendra, Lift Curbs on Foreign Investors,
Says Jones Lang Wootton Chief, THE AGE, Feb. 26, 1986.
4. Australian Fin. Rev., July 17, 1985, at 4; The Age, July 5, 1986. During 1986, the calls
for the abolition of FIRB have become both more frequent and more vocal. See Australian
Fin. Rev., July 21, 1986, at 1; Id., July 25, 1986, at 1;THE AGE, June 24, 1986.
5. Cetron, for example, claims that "Australia's foreign investment climate should greatly
improve over the long run because of the country's prospects for sustained economic growth,
expanding industrial and export base, and stable political environment." But he also warned
of the problems facing Australia. They include the relatively high rate of inflation, the budget
deficit, excessive tariff barriers, a lack of domestic infrastructure and the powerful force of
the trade union movement. See Summary Paper of M. Cetron of Remarks Made at The
Australia Forum 11-12 (Feb. 10-12, 1985).
6. G. Samuel, supra note 3.
7. In 1983, total U.S. FDI in Australia was U.S. $8.8 billion. In 1984, the figure was U.S.
$9.2 billion AUSTRALIAN AMERICAN DIALOG 4 (Nov.-Dec. 1985). With the exception of the
manufacturing sector (which has experienced a significant fall in the level of FI) all major
sectors of the economy enjoyed modest increases in the level of U.S. FI during 1984. It is
estimated that majority-owned (nonbank) subsidiaries of U.S. companies in Australia will
spend (a record) U.S. $1.59 billion on new fixed assets in 1986. This compares with an
estimated U.S. $1.53 billion in 1985 and U.S. $1.46 billion in 1984. See AUSTRALIAN AMERICAN DIALOG

5 (Jan.-Feb. 1986).
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in the 1983-84 fiscal year; and the equity component of FDI fell from
13.6 percent to 2.8 percent during the same period. 8 The correspondingly
high level of debt funded investment in Australia 9 and the resulting dramatic increase in the gross level of indebtedness' 0 clearly placed, and still
places, pressure on the Federal Government to relax its FT policies. In
the light of the recent FI policy changes described above, there is little
prospect that the present Federal Government will fundamentally restructure the existing FI regime.
II. Foreign Investment Regulation
by the Federal Government
A.

DIRECT REGULATION

FI policy in Australia is administered by the Federal Government,
through the treasurer. The treasurer is assisted by FIRB, an advisory
body whose members are appointed by the federal government and include the head of the foreign investment division of the treasury. The
head of the foreign investment division of the treasury provides executive
services to FIRB. The primary functions of FIRB are to examine FT
proposals, to make recommendations on them to the government and to
advise the government generally regarding F1 matters. Both the treasurer
and FIRB act pursuant to the Foreign Takeovers Act 1975 (the act)"I and
the government's foreign investment policy (the guidelines). 12 The F1
regulatory regime "is by modern standards accommodating." 13
An adumbration of the laws and policy governing FI proposals can
conveniently divide such proposals into four categories: (a) proposals for
share acquisitions falling within the act, requiring compulsory notification
under section 26 of the act; 14 (b) other proposals falling within the act,

8. FIRB ANN. REP. 26 (1983-84).
9. For example, between June 30, 1980, and June 30, 1983, private sector debt rose from
A$6.7 billion to A$23.2 billion. By June 30, 1985, the figure was A$42.3 billion. See 198586 BUDGET PAPER No. I (Australian Gov't Pub. Serv., Canberra, 1985).
10. At June 30, 1980, total public and publicly guaranteed debt was A$7.1 billion. The
treasury estimate for 1985-86 is A$26.1 billion. The equivalent figures for private debt were

A$6.8 billion and A$42.3 billion. That rise represents an increase of almost 15 percent in
the amount of private debt as a percentage of GDP See 1985-86 BUDGET PAPER No. I,
supra note 9.
1I. No. 92 (Austl. 1975) [hereinafter act].
12. AUSTRALIAN GOVERNMENT PUBLISHING SERVICE CANBERRA, AUSTRALIAN GovERNMENT OFFSETS
PROGRAM: GUIDELINES
FOR PARTICIPANTS (March
1986) [hereinafter
GUIDELINES].

13. Farran, Australia's Resources Policies and InternationalLaw, in INTERNATIONAL LAW
317 (K. Ryan 2d ed. 1984).

IN AUSTRALIA

14. Act, supra, note 11, § 26.
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voluntarily notifiable under section 25 of the act;15 (c) proposals for the
establishment of new businesses, not falling within the act, which do fall
within the guidelines; and (d) proposals subject to sector specific controls.
The treasurer considers all FI proposals and acts on a case-by-case
basis with the assistance of FIRB. The act and the guidelines confer broad
discretionary powers on the treasurer to prohibit or "unwind" acquisitions of shares or assets, together with a variety of other specific arrangements or agreements, where such acquisitions, arrangements, or agreements result in an Australian business becoming subject to foreign control
or result in a change in the level of foreign control, such that the treasurer
concludes that the acquisition, arrangement, or agreement is contrary to
the national interest.
Generally speaking, 16 the targets of FI policy in Australia are: (a) natural
persons not ordinarily resident in Australia; (b) corporations or businesses
in which a natural person not ordinarily resident in Australia or a foreign
corporation, holds a controlling interest; and (c) any corporation or business in which there is a substantial foreign interest 7 regardless of whether
the corporation or business is foreign controlled.
B.

"FOREIGN

CONTROLLED"

INVESTMENTS

Investments by "foreign interests" in existing Australian businesses
(whether the Australian concern is already foreign controlled or not) are,
as a general rule, subject to review under the act if the corporation will
after the investment be "foreign controlled." Foreign control is effectively
deemed to occur when: (a) a natural person not ordinarily resident in
Australia or a corporation incorporated outside Australia alone or together
with any associates1 8 is in a position to control 15 percent or more of the
15. See, id. § 25.

16. It is obviously not possible to provide here an exhaustive analysis of the act and the
guidelines. We have, however, attempted to raise the fundamental issues involved in most
FI proposals.
17. A substantial foreign interest exists when a person, alone or together with any associate
or associates, is in a position to control not less than 15 percent of the voting power in the
corporation or holds interests in not less than 15 percent of the issued shares in the corporation. See Act, supra note 11, § 9(l)(a).
18. For the purposes of the act, the following persons are associates of a person: (a) the
person's spouse or a parent or remoter lineal ancestor, son, daughter, or remoter issue,
brother or sister of the person; (b) any partner of the person; (c) any corporation of which
the person is an officer; (d) where the person is a corporation-any officer of the corporation;
(e) any employee or employer of the person; (f) any officer of any corporation of which the
person is an officer; (g) any employee of a natural person of whom the person is an employee;
(h) any corporation whose directors are accustomed or under an obligation, whether formal
or informal, to act in accordance with the directions, instructions, or wishes of the person
or, where the person is a corporation, of the directors of the person; (i) any corporation in
accordance with the directions, instructions or wishes of which, or of the directors of which,
WINTER 1987
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ownership or voting power of the Australian corporation; 19 or (b) two or
more persons, being natural persons not ordinarily residents of Australia
or corporations incorporated outside Australia, are in a position to control
40 percent or more of the ownership or voting power of the Australian
20
corporation.
Section 8 of the act defines control of voting power:
A reference in this Act to control of the voting power in a corporation is a
reference to control that is direct or indirect, including control that is exercisable
as a result or by means of arrangements or practices, whether or not having
21
legal or equitable force, and whether or not based on legal or equitable rights.

The treasurer and the FIRB consider a variety of factors other than
share ownership when determining where ultimate control of a corporation

or venture lies. These factors include: voting rights attached to shareholdings and rights of shareholders to representation on the board or
controlling body; the distribution of share ownership; and arrangements
or agreements between shareholders and the corporation or controlling
body that would enable a shareholder to exercise control, such as through
the provision of finance, technology, materials, markets, and marketing
or management expertise. 22 If, however, the applicant can convince the
treasurer that regardless of such levels of control or ownership it is none23
theless not "in the position to determine the policy of the corporation,"
the treasurer shall deem the proposal to be outside the ambit of the act.
If the treasurer is satisfied that foreign control will result, a proposal
may proceed only if it is "not contrary to the national interest." 24 The
criteria for determining whether or not the national interest is infringed
are:
a. whether, against the background of existing circumstances in the
relevant industry, the proposal would produce, either directly or

the person is accustomed or under an obligation, whether formal or informal, to act; (j) any
corporation in which the person holds a substantial interest; (k) where the person is a
corporation-a person who holds a substantial interest in the corporation; (1) any person
who is, by virtue of this section, an associate of any other person who is an associate of
the person (including a person who is an associate of the person by another application or
other applications of this paragraph). See id. § 6.
19. Id. § 9(l)(a).
20. In other words, if the investment proposal is to result in a foreign interest acquiring
15 percent or more of the target's voting shares or increasing its existing holding above that
15 percent threshold, it is subject to review under the act. Likewise, a share or asset purchase
by a foreign interest that is to cause the total foreign holding in the target to reach at least
40 percent of the voting or issued shares, is also the subject of review.
21. Act, supra note 11, § 8.

22.

AUSTRALIAN

INVESTMENT

POLICY:

GOVERNMENT

A

PUBLISHING

GUIDE FOR INVESTORS

23. See Act, supra note 11, § 9(2).
24. See id. §§ 18-21.
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indirectly, net economic benefits to Australia in relation to the following matters:
i. competition, price levels, and efficiency;
ii. improvement in the industrial or commercial structure of the
economy or in the quality and variety of goods and services
available in Australia; and
25
iii. development of, or access to, new export markets.
If a proposal is judged to be not contrary to the national interest on the
basis of the above criteria, the following additional criteria are taken into
account:
b. whether the business or project concerned could be expected to be
conducted in a manner consistent with Australia's best interests in
such matters as:
i. local processing of materials and the utilization of Australian
components and services;
ii. involvement of Australians on policy-making boards of
businesses;
iii. research and development;

c.
d.

e.
f.

g.
h.

iv. royalty, licensing and patent arrangements; and
v. industrial relations and employment opportunities;
the extent to which commercial opportunities are provided for Australian contractors and consultants to participate in any construction
work;
the contribution a proposal would make to the improved utilization
of resources, or the expansion of productive capacity arising from
the introduction and diffusion of new technology and other skills,
including managerial and work force skills new to Australia;
benefits and costs to Australia of any export franchise limitations;
whether the proposal would be in conformity with other government
economic and industrial policies and with the broad objectives of
national policies concerned with such matters as Australia's defense
and security, Aboriginal interests, decentralization and the environment, as well as with Australia's obligations under international
treaties;
the extent to which Australian equity participation has been sought
and the degree of Australian management and control following implementation of the proposal;
taxation considerations (including the manner in which the proposal
is to be financed); and

25. See

GUIDEBOOK,

supra note 22, at 8.
WINTER 1987
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i. the interests of Australian shareholders,2 6employees, creditors, and
policy holders affected by the proposal.
F1 proposals do not have to satisfy all of the criteria in order to warrant
approval. The list is drawn upon to the extent appropriate to the circumstances of each proposal.
C.

RECENT CHANGES To FOREIGN
INVESTMENT REQUIREMENTS

The changes to F1 requirements that the Federal Government announced in October 1985 are reflected in the criteria listed above. The
principal change related to the requirement that foreign investors seek
Australian participation. Previously, the "opportunities test" required
that foreign investors provide Australian investors with an opportunity
to participate in any proposal. That test is no longer a prerequisite to F1
approval. However, the extent to which the foreign investor has sought
Australian equity participation is one of the criteria that may be taken
into account in determining whether a proposal is contrary to the national
interest. Although the October changes did not fundamentally alter F1
policy, they were clearly the product of a recognition by the federal government that the FI regime, and the "opportunities test" in particular,
were a significant disincentive to prospective investors.2 7
Clearly, the concept of control, though crucial to the act's applicability,
is not exhaustively or precisely defined. That task is probably impossible.
Nevertheless, the general terms in which both the legislation and the
guidelines are drafted are consistent with the government's stated objec28
tive that the policy should be administered with flexibility.
In addition to share and asset acquisitions, 29 the Act contains similar
provisions dealing with proposed arrangements relating to directorates of

26. See id.
27. Prime Minister Hawke has said, for example, that the opportunities test "has become
a constant irritant" and had in the past five years rarely produced a successful Australian
bid. Randell, Paving the Way for CapitalInflow, Bus. REV.

WEEKLY,

Nov. 15, 1985, at 28.

28. As one author notes:
While there was a period in the mid-1970's, when some uncertainty existed over the policy
attitude to inward direct investment, it seems fairly clear that the most recent policy has
been and is generally liberal .... [Tihere is no evidence of a belief that the majority of
foreign-owned proposals are generally unacceptable to the present Australian government.
In fact the impression one has is that foreign investors perceive the present attitude to
inward investment as very liberal and quite flexible.
PARRY, supra note 1. On the issue of the flexibility of the GUIDELINES, Samuel states that
the "standard practice of FIRB officers is to refer the prospective applicants to the [GUIDEBOOK] and then say,'OK-let's now put the [GUIDEBOOK] to one side and start negotiating!' " G. SAMUEL, supra note 3.
29. Act, supra note I1, §§ 18-19.
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Australian corporations that will lead to increased foreign representation. 30 Proposed arrangements relating to the lease or grant of other rights
to foreign persons to use the assets of Australian corporations are also
subject to the act's provisions. 3 1 Again, the same concepts of control are
axiomatic.
D.

SMALL PROPOSALS

The practice of the government is not to intervene in proposals falling
within the ambit of the act where the total assets of the business subject
to acquisition are less than A$5 million, except: (a) in special circumstances; (b) where the acquisitions are in the media or civil aviation sectors; or (c) where the proposal involves the acquisition of real estate or
32
rural properties.
E.

PROPOSALS FOR THE ESTABLISHMENT OF NEW BUSINESSES

If a proposal for F1 falls outside the ambit of the act, the guidelines
nonetheless require notification if it falls within the following categories:
(a) proposals to establish a new business 33 or project, irrespective of size,
in the media and civil aviation sectors; (b) proposals to establish new
businesses in other sectors of the economy where the total amount of the
investment is A$10 million or more; 34 (c) direct investments by foreign

governments or their agencies; and (d) certain proposals to acquire real
estate and real estate development projects. 35 The criteria against which
a proposal is assessed are the same as the criteria applied to proposals
falling within the ambit of the act.
Because notification is required by the guidelines, notification is not
made pursuant to the act. Notification should therefore be forwarded to
the Executive Member of FIRB at the treasury, not, as the act requires,
to the treasurer.

30. Id. § 20.
31. Id. § 21.
32. See GUIDEBOOK, supra note 22, at 5.
33. A new business includes the establishment of a business in Australia by a foreign
interest not already operating a similar business in Australia; a new mining or raw materials
processing project; and a new project in the agricultural, pastoral, forestry or fishing sectors.
The diversification of a business of a foreign interest into an activity not previously undertaken by it in Australia is also regarded as investment in a new business. See id. at 4.
34. Total investment means the total expenditure expected to be associated with the
proposal, including the value of any assets leased.
35. See GUIDEBOOK, supra note 22, at 4.
WINTER 1987
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SECTOR SPECIFIC CONTROLS-FI POLICY RELAXED

A number of key areas of the economy are subject to sector specific
controls. These controls apply to proposals concerning specific sectors
of the economy in addition to the other provisions of the act or the
guidelines. The restrictions, which apply to the areas of civil aviation
finance, the media, minerals, raw materials processing, the rural and fishing industries, rural properties and urban real estate, "have evolved since
1945 and essentially represent ad hoc reactions to politically sensitive
events."36

The reforms announced in July 1986 in the manufacturing and real estate
sectors are of particular interest. The reforms mean that the requirement
for investors to satisfy economic benefit and Australian equity tests for
acquisitions of existing manufacturing businesses and for the establishment of new businesses are suspended. Such FT proposals will be automatically approved unless FIRB judges them to be contrary to the national
interest.
Under previous policy, acquisitions of real estate of AS10 million or
more for development and retention, and for development and sale to
Australians, were generally approved only if acquisition met the 50 percent Australian equity requirement. The equity guideline no longer applies. Previously foreign acquisitions of developed commercial real estate
were virtually prohibited. After July 28, 1986, foreign acquisitions of
developed, nonresidential commercial real estate will be permitted, subject to the acquisition being made with 50 percent Australian equity participation. Where it can be demonstrated that 50 percent Australian equity
participation is not available on reasonable terms and conditions, investments will be approved unless they are judged to be contrary to the
national interest. All proposed acquisitions of developed commercial real
estate will need to be submitted to the FIRB for examination.
In the mining sector a new business or project will, as a general rule,
be permitted to proceed only if it has a minimum of 50 percent Australian
equity and if Australian interests hold at least 50 percent of the voting
strength of the board. If, however, a foreign interest can demonstrate to
the government's satisfaction that the attainment of 50 percent equity is
not possible and that the project is not contrary to the national interest,
the government will permit the project to proceed, provided that agreement is reached on increasing the Australian equity within a certain time.
Considerations of space prevent a detailed analysis of the other sector
specific controls. Investors should take particular care to assess the im37
pact of the controls in these areas.
36. D. ANDERSON, supra note 2, at 76.
37. For sources detailing the mining and other provisions of the sector specific controls,
VOL. 21, NO. I
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G. NOTIFICATION
Section 26 of the act requires that a foreign person intending to acquire
or increase a substantial shareholding (15 percent or more) in an Australian
corporation give the treasurer forty days' notice of his intention. Under
section 26 it is an offense, punishable upon conviction by a fine not
exceeding A$50,000, to enter into the agreement to purchase shares until
after the expiration of forty days from the date of notification or until38the
date the treasurer issues a notice of nonobjection to the agreement. If
the transaction is not subject to the compulsory notification provisions,
it may be formally notified under section 25. 39 Notification under this
provision effectively compels the treasurer to decide whether to prohibit
the proposed transaction within an absolute maximum period of ninety
days. In the period from 1983 to 1984 approximately 65 percent of all
The average
proposals were processed by the treasury within thirty days.
40
time taken to process all proposals was forty-one days.
H.

PROPOSALS MAY BE APPROVED SUBJECT TO CONDITIONS

The government also has the power to approve a proposal, subject to
a promise by the applicant to fulfill certain conditions:
In many cases, these conditions are simply routine statements that serve to
remind foreign investors of their obligations; for example, taxation conditions
in respect of transfer pricing or conditions in respect of environment protection
or local zoning requirements. A second category of conditions relates to undertakings by the parties to resell shares or assets and, in particular, property
to Australians or eligible foreign purchasers at a later date if other basic conditions cannot be met. A third and more important set of conditions relates to
a commitment by the parties to undertake at some usually specified future date,
a rearrangement of their affairs such as an increase in, or the admission of,
Australian equity and to periodic reporting to the Board on progress towards
the fulfillment of the conditions. 4 1Proposals will often attract conditions from
more than one of the categories.

Conditional approvals are becoming an increasingly important aspect

of the administration of F1 policy. In the period from 1983 to 1984 the
number of conditional approvals granted represented 35 percent of the
total proposals, up from 28 percent the previous financial year. This figure
42
accounted for more than half of the total FI.

see D. FLINT, supra note I, at 87-101; M. SEXTON & A. ADAMOVICH, supra note 2, at 126144; Chambers, Government Regulation of Foreign Investment in the Australian Mineral
Industry, I AUSTL. MINING & PETROLEUM L.J. 221 (1978).

38. Act, supra note 11, § 25(2)(b).
39. Id. § 25.
40. FIRB ANN. REP. 8 (1983-84).

41. Id.
42. Id.
WINTER 1987
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NATURALIZATION

A novel and very important aspect of the Australian FI regime is the
provision in the guidelines relating to the naturalization of foreign companies. 43 The primary purpose of the scheme is to encourage FT in new
projects and expansions (rather than acquisitions of existing businesses),
especially with respect to resource projects and ventures. However, the
naturalization provisions are applicable to all sectors. For example, a
44
number of applications in the manufacturing sector have been granted.
The government will grant a company naturalized status if: (a) it is at
least 51 percent Australian owned; (b) its Articles of Association provide
that a majority of members of its board be Australian citizens; and (c)
the company, major shareholder interests, and the federal government
have reached general understandings about the exercise of voting powers
45
in respect of the company's business in Australia.
A company wishing to become a naturalizing company must meet certain preconditions. It is required to: (a) have a minimum of 25 percent
Australian equity; (b) provide in its Articles of Association for a majority
of Australian citizens on its board; and (c) give a public commitment to
increase Australian equity to 51 percent, subject to agreed understandings
between the company, major shareholder interests, and the government,
and to have regular discussions with FIRB on progress towards achieving
46
51 percent Australian ownership.
Both naturalizing and naturalized companies are regarded as Australian
controlled for the purposes of the act's provisions. A naturalizing company may thus undertake new projects, in sectors other than the media
and civil aviation, on its own or in partnership with other naturalized or
naturalizing companies or with other nonforeign interests, or jointly with
foreign or other companies. The level of Australian participation in the
new projects must, however, meet the Australian ownership and control
guidelines applicable to the project. A naturalizing company cannot enter
into joint ventures with any company that is more than 50 percent foreign
47
owned unless the latter company is also a naturalizing company.
J.

FLEXIBILITY BY THE FEDERAL GOVERNMENT

The variety of different rules and provisions governing the direct regulation of FI in Australia should not obscure the reality that the policy is

43. See generally D.
44. Id. at 110-12.

45. See

GUIDEBOOK,

FLINT,

supra note 1, at 110.

supra note 22, at 18-19.

46. See id. at 18.
47. D. FLINT, supra note I, at 121.
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administered with considerable flexibility and in a political environment
favorably disposed to FI. The favorable environment is evidenced by
statistics that reveal that most proposals for FI are approved. During the
period 1984 to 1985 the government decided 1,286 F1 proposals. Of this
number, the government approved 770 without conditions, conditionally
approved 482, and rejected 34.48
FIRB has also shown itself willing to discuss and negotiate with investors the administration of F1 policy. In many instances investors discuss
the broad outlines of their plans with FIRB at an early stage and, on the
basis of indications given, enter into agreements that may be conditional
upon formal FIRB approval. Alternatively, agreements may be structured
to accommodate anticipated FIRB conditions. Many investors choose to
outline proposals formally and in detail to the FIRB and seek their formal
response before entering into any formal agreements.
K.

ENFORCEMENT MECHANISMS

A number of different sanctions may be imposed if either the act or
the guidelines are infringed. When the FI proposal falls within the ambit
of the act and notification is compulsory, failure to provide notification
prior to entering into a relevant agreement is an offense punishable upon
conviction by a fine not exceeding A$50,000. 4 9 When the F1 proposal
falls within the ambit of the act and notification is optional, failure to
provide notification is not an offense. Rather, the proposal loses the
protection that it would otherwise have against an order by the treasurer
requiring the "unwinding" of any agreements or arrangements entered
into. Whether notification is optional or compulsory the treasurer has
broad powers to prohibit or unwind proscribed transactions. 50 When
the FI proposal does not fall within the ambit of the act there are no
direct legal means of enforcing the guidelines. The primary enforcement
mechanism is indirect and rests on the power of the government to deny
relevant banking, customs, and other approvals, incidental to the management of a foreign investment. 5 1 When the FI proposal is approved
subject to conditions, there are no direct legal means of enforcing the
conditions. The withholding of export and exchange approvals are the
48. FIRB ANN. REP. 2 (1984-85).
49. Act, supra note 11, § 26(2).
50. See, e.g., id. §§ 18(4), 19(4), 20(4), 21(4).
51. The flow of funds in and out of Australia is to some extent controlled by the Reserve
Bank pursuant to the Banking (Foreign Exchange) Regulations. Following the abolition of
most foreign currency exchange and overseas transactions controls since late 1983 this
power is less potent. Pursuant to the Customs (Prohibited Exports) Regulations, the exporting of specified goods or minerals without the consent of an appropriate Federal Minister
is prohibited.
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primary sanctions. Contraventions of the act or of an order made by
the treasurer are enforced by the courts. The courts are given sweeping
52
powers to remedy abuses.
III. Direct Regulation and State Legislation
Nothing in the act applies to exclude the power of the states to
legislate with respect to matters not inconsistent with federal law. 53 A
foreign investor must therefore determine whether state laws directly
regulating FI also apply to a particular proposal. At the time of writing,
only two states, New South Wales and Victoria, have enacted relevant
legislation. 54 The most striking aspect of state government regulation is
the requirement imposed in New South Wales of a minimum Australian
equity participation of 51 percent for mining leases for new and additional production.
IV. Company and Securities Legislation
A.

BASIC FRAMEWORK

The majority of U.S. companies operate in Australia through 100 percent owned subsidiary companies. An understanding of the regulation of
the laws with respect to companies and securities in Australia is therefore
fundamental.
Company and securities law in Australia has, since 1981, operated under
the umbrella of a "cooperative scheme" (the scheme) between the commonwealth and the states. The scheme, which replaced the previous system under which each state and territory administered its laws separately,
was first embodied in a formal agreement executed in December 1978
between the commonwealth and the states.
The legislation supporting the scheme is:
55
(i) The Companies Act 1981 (Commonwealth) (the Companies Code).
(ii) The Securities Industry Act 1980 (the Securities Industry Code). 5 6
(iii) The Companies (Acquisition of Shares) Act 1980 (the Takeovers
57
Code).
(iv) The Companies and Securities (Interpretation and Miscellaneous
Provisions) Act 1980 (the Interpretation Code). 58

52.
53.
54.
55.
56.
57.
58.

See, e.g., Act, supra note I1, § 35.
Id. § 37.
For a convenient summary, see Chambers, supra note 37, at 251.
No. 89 (Austl. 1981) [hereinafter Companies Code].
No. 66 (Austl. 1980) [hereinafter Securities Industry Code].
No. 64 (Austl. 1980) [hereinafter Takeovers Code].
No. 68 (Austl. 1980) [hereinafter Interpretations Code].
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(v) The National Companies and Securities Commission Act 1979 (the
59
NCSC Act).

B.

CONSTITUTIONAL AND LEGISLATIVE FRAMEWORK

The constitutional and legislative structure of the legislation is unusual.
It is doubtful whether the Commonwealth Parliament has the constitutional power to pass national companies legislation. The states were also
60
reluctant to "refer" powers under section 51 (xxxvii) of the constitution.
A cooperative scheme was therefore devised whereby companies and
states "applying" a Comsecurities legislation could be achieved by 6the
1
law.
state
as
Regulation
or
Act
monwealth
Accordingly, the Commonwealth Acts referred to above form the
basis of the Scheme and operate directly in the Australian Capital
Territory. Each participating state, in order to "apply" the Commonwealth Act in its jurisdiction, passes an "Application of Laws Act" for
each of the above Acts, except the NCSC Act, which is the subject
in each state of an NCSC (State Provisions) Act. 62 The previous state
companies and securities legislation is rendered inoperative upon the
passing in each state of a Companies (Application of Laws) Act. 63 The
various state companies codes differ only in so far as the local state
modifications differ. Those modifications are located in the schedules
to the Application of Laws Act.
C.

COMPANIES CODE

The Companies Code deals with basic company law matters such as
the formation, management and control of corporations, financial and
other disclosure requirements, external fund-raising, schemes of arrangement, receivership, and liquidation. It represents a combination of elements of U.S. state law on company formation and corporate governance

59. No. 173 (Austl. 1979) [hereinafter NCSC Act].
60. See COMMONWEALTH OF AUSTRALIA CONSTITUTION ACT.
61. See Corcoran, Federal Regulation of Securities and Investments, COMPANY SEC. L.
J. 185 (1985). Corcoran refers to the "compromise" scheme as "complex and inherently
tense." Id. at 187.
62. New South Wales Act No. 122 of 1981 (as amended); Victoria Act No. 9712 (as
amended); Queensland Act No. 110 of 1981 (as amended); Western Australia Act No. 119
of 1981 (as amended); South Australia Act No. 28 of 1982 (as amended); Tasmania Act No.

7 of 1981 (as amended); Northern Territory Act No. 13 of 1986.
63. New South Wales Act No. 60 of 1982 (as amended); Victoria Act No. 9572 (as amended);
Queensland Act No. 46 of 1981 (as amended); Western Australia Act No. 60 (as amended);
South Australia Act No. 43 (as amended); Tasmania Act No. 26 of 1981 (as amended);
Northern Territory Act No. 12 of 1986.
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with elements of U.S. state and federal law on public offerings and ongoing
reporting, dissolution, and bankruptcy.
D.

SECURITIES INDUSTRY CODE

The Securities Industry Code covers many of the areas dealt with in
65
the Securities Exchange Act of 19 34 64 and the Investment Company
and Investment Advisers Acts of 1940.66 These areas include the regulation of stock exchanges in their conduct of stock markets, the licensing
of dealers in securities and of investment advisers, regulation of the conduct of dealers, investment advisers and their employees, and the prohibition of undesirable practices in securities markets.
E.

TAKEOVERS CODE

The third constituent code deals with company takeovers. If a proposed
acquisition of shares would result in the acquirer's holding 20 percent or
more of the issued capital of the target company, the acquisition can only
proceed if it complies with the requirements of the code governing formal
offers to shareholders, whether by way of "on-market offer" or by way
of a formal written offer to shareholders. The prescriptions for the making
and carrying out of a formal offer are lengthy and complicated.
F.

ADMINISTRATION

The administration of the scheme is performed by the Ministerial Council, the NCSC, and the local (state) Corporate Affairs Commissions or
Commissioners. The Ministerial Council consists of commonwealth and
state ministers. Its general functions are to consider and review the formulating of legislation for the scheme, to exercise general oversight and
control over the implementation and operation of the scheme and the
NCSC, and to direct overall policy of the scheme.
The NCSC was established to carry out the main objectives of the
scheme. The NCSC bears some resemblance to the Securities and
Exchange Commission but does not have regulatory or rule-making
power. The functions and powers of the NCSC are drawn from the
NCSC Act, supported by the various NCSC (State Provision) Acts of
the States. The NCSC Act establishes the commission as a statutory
authority. The powers and functions of the NCSC may be augmented
64. 15 U.S.C. §§ 78a-78kk (1982).
65. Id. §§ 80a-I to -64.
66. Id. §§ 80b-I to -21.
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by any powers or functions conferred by state legislation. 67 The policyformulating, administrative, investigative, adjudicative, and quasi-legislative powers, and the far-reaching discretions vested in the NCSC,
are established in the principal codes of the scheme. The NCSC is
responsible, subject only to the direction of the ministerial council, for
the policy and administration of company law and the regulation of the
securities industry. To this end the NCSC issues policy statements,
commentaries, practice notes, and media releases. The NCSC is thus
the linchpin to the effective functioning of the scheme. The primary
vehicles for the actual administration of the legislation are the corporate
affairs offices of each state. These offices administered state company
laws prior to the introduction of the scheme.
G.

TYPES OF CORPORATIONS IN AUSTRALIA

68
In Australia a corporation may be constituted in five different ways:
(a) a company limited by shares; (b) a company limited by guarantee; (c)
a company limited both by shares and guarantee; (d) an unlimited company; or (e) in the case of mining company, a no liability company. A
company limited by shares is a company formed on the principle of having
the liability of its members limited by the memorandum 69 to the amount,
if any, unpaid on the shares respectively held by them. A company limited
by guarantee is a company formed on the principle of having the liability
of its members limited by the memorandum to the respective amounts
that the members undertake to contribute to the property of the company
in the event of its being wound up. An unlimited company is a company
formed on the principle of having no limit placed on the liability of its
members. A no liability company is a company that does not have a
contractual right, under its memorandum and articles, to recover calls
made upon its shares from a shareholder who defaults in payment of those
calls. A company, other than (e) above, having a share capital may incorporate as a proprietary company if it restricts the right to transfer its
shares, limits to not more than fifty the number of its members, and
prohibits any offers to the public.

67. National Companies and Securities Commission Act, No. 173, § 3(l) (Austl. 1979).

68. See Companies Code, supra note 55, § 33(l).
69. The constitution of the company is contained in two documents, the memorandum
of association and the articles of association. Generally, the memorandum contains the
"fundamental" law of the company, unalterable (in the interests of creditors and shareholders) except pursuant to the terms of the Companies Code. The articles contain more
detailed provisions relating to the internal regulations for the management of the affairs of
the company. They are generally readily alterable by the shareholders in general meeting.
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H.

THE PROSPECTUS

Securities, either debt or equity, may not be offered to the public, or
a section of the public, except by means of a prospectus. The Companies
Code lays down in detail the requirements for a prospectus. A prospectus
must be approved by and registered with the NCSC. The prospectus
requirements do not apply to a private placement or to securities offered
solely outside Australia.
On February 19, 1986, the NCSC announced that it was prepared, under
certain conditions, to permit the circulation in Australia of prospectuses
prepared pursuant to the laws of other jurisdictions in connection with
the offering of securities in Australia without requiring full compliance
with Australian companies legislation and registration procedures. The
NCSC has, at the time of writing, already permitted the registration of
one prospectus relating to securities of a United States issuer, involving
a simultaneous secondary offering in Australia, the United Kingdom, and
the United States of shares of common stock. The offering was not underwritten. The U.S. prospectus used in Australia consisted of the United
States prospectus, which was filed on Form S-2, with certain additional
disclosures concerning differences between Delaware corporation law and
the Companies Code, differences between accounting practices in the two
jurisdictions, and certain statutory information such as a description of
material contracts, a statement of the minimum subscription required for
a successful offering, a Directors' Statement, and an Expert's Report.
I.

LISTING REQUIREMENTS FOR DEBT SECURITIES

If debt securities are to be listed on one or more of the Australian Stock
Exchanges, the issuer must comply with the listing requirements of the
Australian Associated Stock Exchanges. The listing requirements include
specific requirements in relation to both prospectuses and trust deeds
additional to those contained in the Companies Code.
V. Wages and Prices
The system of wage and price fixation in Australia is very different
from the U.S. system. The regulatory structuring of the field plays a crucial
role in the performance of the Australian economy. Australia is one of
the most highly unionized countries in the world. As of June 30, 1985,
approximately 57 percent of wage and salary earners belonged to trade
unions. 70 In the United States the figure was less than 20 percent.
70. See Australian Bureau of Statistics, Catalogue No. 6323-0.
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Central to the system of establishing wage levels in Australia is the
machinery, originally established in 1904, to settle industrial disputes by
arbitral tribunals. The present tribunal is the Australian Conciliation and
Arbitration Commission (the commission). 7 1 The commission is an independent federal tribunal. It conciliates and arbitrates on a compulsory
basis in order to prevent and settle industrial disputes by promoting agreement between employers and employees or by making a binding award.
Together with the various industrial commissions in each state, the commission establishes (by making awards under the Conciliation and Arbitration Act 1901) legal minimum wage rates for the majority of Australian
wage earners. 72 Awards also apply to nonmembers of trade unions working in the same industry. Awards also have a "flow-on" effect into different
sectors of the economy, largely irrespective of the economic circumstances of any particular sector.
. In February 1983 a Prices and Incomes Accord (the accord) was reached
between the Australian Labor Party and the Australian Council of Trade
Unions (the ACTU). Wage fixation is one aspect of this accord. The accord
promised the unions wage fixation with automatic half-yearly full indexation of award wages and salaries for movements in the Consumer Price
Index. In return the ACTU pledged to suppress extra claims by individual
unions, except under special and extraordinary circumstances. The principles also permit consideration of whether an increase in remuneration
should be awarded on account of productivity growth. As a result, the
commission has, since October 1983, recommenced operation of a centralized system of wage fixation based on indexation to the Consumer
Price Index and productivity.
As part of the quid pro quo for the ACTU's acceptance of the accord,
the government set up the Prices Surveillance Authority (PSA). The PSA
has no legal power to enforce its recommendations. Its principal role is
to act as a watchdog over questionable pricing moves in business falling
within its jurisdiction.
VI. Investment Incentives
There are no investment incentives specifically designed to encourage
FT funding in Australia. The incentives that do exist to encourage capital
investment are available to both domestic and foreign corporations. The
attraction or retention of F1 has nothing to do with the formulation of

71. Conciliation and Arbitration Act, No. 13 (Austl. 1904).
72. This practice is in contrast to the position in the U.S. where contracts are usually
negotiated between employer and employee or through the collective bargaining process.
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policy with respect to incentives. 73 In any event, the incentives are of
limited significance to most investors.
VII. Offsets Policy
With effect from March 1, 1986, the Federal Government has decided
on a significant redirection and strengthening of the Offsets Policy 74 that
has applied to foreign suppliers in various forms for over fifteen years.
Broadly speaking, the Offsets Policy requires non-Australian suppliers of
certain goods to the Commonwealth Government, pursuant to tenders,
to direct certain work or technology to Australia in return for acceptance
of such tenders. If such a tender is accepted an offsets obligation may be
incurred. The offsets obligation would normally be an obligation to undertake certain activities of technological significance in Australia.
In the revised program, overseas suppliers of goods and services to the
Commonwealth Government will be required to direct certain work or
technology to Australia. The aim is to bring to Australian industry advanced technology, skills, and capabilities to meet the goals of establishing
internationally competitive activities within Australia, and to support defense industry capability objectives. The revised Offsets Policy will apply
to all requests for tender issued after that date.
Offsets are activities of technological significance including, but not
restricted to, manufacturing, software development, export marketing,
industrial research and development, design and development, and certain
types of training undertaken by overseas suppliers as a result of attracting
or anticipating an offsets obligation. 75 The government's Offsets Policy
is said to be designed to contribute to the enhancement of Australia's
industrial and technological development and to support local industry of
defense significance. The policy is applied to major overseas defense
purchases as well as to such purchases as communications and electronic
equipment, civil aircraft, motor vehicles, and computers made by nonexempt commonwealth departments and authorities and a number of companies in which the commonwealth has either a direct interest or which
benefit from an Australian Government bestowed protective advantage.
VIii. Joint Ventures

Resource projects in Australia are in many instances operated through
unincorporated joint ventures. Australian joint ventures have been dis73. See OECD,
VESTMENT

INTERNATIONAL INVESTMENT AND MULTINATIONAL ENTERPRISES: ININCENTIVES AND DISCENTIVES AND THE INTERNATIONAL INVESTMENT PROCESS

72-82 (1983).
74. See GUIDELINES, supra, note 12.
75. See id.
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tinguished by many commentators from the concept sharing the same
name in the U.S. It has been said that. the U.S. concept more closely
resembles a partnership. For example, it has been claimed that an Australian joint venture is closer to the concepts underlying the terms of a
Joint Exploration Agreement or Joint Operating Agreement, more common in the U.S. 7 6 A recent decision, however, of the Australian High
Court cast doubt on this approach. In that case the relationship of the
joint venturers was held to exhibit "all the indicia of" and to be a
77
partnership.
The principal features of a joint venture are that it is an unincorporated
association (and thus to be clearly distinguished from an incorporated
joint venture company) and that the creation and terms and conditions of
the joint venture are products of a contract. The principal reasons traditionally claimed for adopting the joint venture vehicle include the favorable tax consequences, 78 the fact that liability of joint venturers to
third parties is several and is limited to the extent of their interest in the
joint venture, and that a joint venturer cannot as a general rule bind his
fellow joint venturer. The compatibility of joint ventures with large scale
project financings is also a considerable advantage. No state or federal
legislation recognizes or regulates unincorporated joint ventures. The F1
guidelines apply to projects involving unincorporated joint ventures.
IX. Funding
Most U.S. companies operate in Australia through 100 percent owned
subsidiary companies. As such, the parent company provides much of
the funding from U.S. sources. 79 These companies sometimes also borrow
both from Australian sources and offshore. Borrowings outside Australia
are subject to a withholding tax on interest derived by a nonresident to
the extent that the interest is an outgoing of an Australian business. The
tax is set at a rate of 10 percent, unless an exemption is obtained. An
exemption is available with respect to interest paid outside Australia in
a non-Australian currency on borrowings raised outside Australia in a
non-Australian currency by Australian resident companies by means of
76. Ladbury, Mining Joint Ventures, 12 AUSTL. Bus. L.

REV. 312, 322 (1984).

For a

detailed discussion about unincorporated joint ventures, see id.; Merralls, Joint Venture
Agreements, 3 AUSTL. MINING & PETROLEUM L.J. 1 (1981); Ryan, Joint Venture Agreements, 4 AUSTL. MINING & PETROLEUM L.J. 101 (1982).

77. United Dominions Corp. v. Brian Pty. Ltd., 59 AUSTL. L.J.R. 676 (1985).
78. On the question of the favorable tax consequences of unincorporated joint ventures,
see D. FLINT, supra note 1, at 389-92; and Walsh, PartnershipsJoint Ventures and Taxation,
1978 TAX'N IN AUSTL. 478.
79. All foreign exchange gains are now taxable. All losses are deductible. See Dodson,
Taxman Adds a Hedge to Offshore Loans, Australian Fin. Rev., Feb. 19, 1986 at I.
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public or widely spread issues of debentures, provided the moneys raised
are to be used in a business carried on by the Australian-resident in
80
Australia.
Other companies have gained access to the local equity markets through
share offerings, and have included local equity participation both as a
source of additional funds and as part of a naturalization process for F1
regulation purposes. Some U.S. companies have operated in Australia
through unlisted proprietary companies in which Australian companies
or institutions are substantial shareholders.81
X. Taxation Regime

The taxation aspects 82 to be considered upon a decision by a U.S.
investor to make or increase an investment in Australia are complex and
depend upon the specific proposal. The discussion in this segment reflects
the law current at the time of writing. The Federal Government has recently announced a number of measures, all of which pose significant
disincentives to U.S. Fl. These measure include the imposition of a capital
gains tax, an increase in the rate of corporate tax from 46 percent to 49
percent, and a new provision relating to foreign tax credits. 83 While these
changes are not yet the subject of draft legislation, investors should carefully check their progress. Australian tax law will, it appears, soon undergo
significant revisions, some of which are favorable to U.S. FI, others of

80. This exemption was repealed on July 1, 1986, and reinstated on July 28, 1986.
81. Forexample, 49 percent of Alcoa of Australia Limited is held by two major Australian
mining companies and several institutional investors.
82. The Australian taxation system reflects the country's federal structure. Both the
Federal Government and the states are constitutionally empowered to levy income tax.
Since 1941, however, the Federal Government has levied income tax at rates that do not
realistically permit the states to exercise their power. This remains so despite the Income
Tax (Arrangements with the States) Act, No. 87 (Austl. 1978). A large variety of other taxes
are raised by the Federal Government. The states also impose a variety of indirect taxes
and levies.
83. Another proposal involves the removal of the present laws concerning foreign source
income (which, generally speaking, exempt income on which foreign tax has been paid) and
the establishment in their stead of a foreign tax credit. The government has stated that the
purpose of the tax is to reduce tax avoidance and to provide equality of tax treatment for
domestic and foreign investors. Many business groups have argued that the proposal to
introduce a foreign tax credit system poses significant disincentive to U.S. companies operating in Australia. The American Chamber of Commerce in Australia, for example, claims
[T]hat implementation of a foreign tax credit system would indubitably jeopardize the
choice of Australia as regional headquarters for some 327 United States companies which
now base their regional headquarters in Australia ....
U.S. companies which now have
regional nerve centers in Australia may have to review their position, seeking a location
with a more favorable domestic tax system.
AUSTRALIAN AMERICAN
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which are clearly unfavorable. 84 The appropriate tax structuring of an F1
plan should be of fundamental concern and based on expert, local advice.
Protection for U.S. investors against double taxation is provided in the
new United States Convention, which came into force on October 31,
1983.85 The convention replaces the 1953 convention and "substantially
86
relieves the position of United States investors in Australia."
A corporation resident in Australia is taxable on income from Australian
sources, nondividend income from foreign sources not taxed in the source
country, and foreign dividend income whether or not taxed in the source
country. A corporation is resident when it is incorporated in Australia,
or although not incorporated in Australia, its central management and
control are in Australia and its voting power is controlled by shareholders
resident in Australia. As a general rule, corporations are taxed at the same
flat rate of 46 percent. Until recently, if the company operated a branch
office, it was subject to a 5 percent "branch profits tax." The branch
profits tax was abolished as part of the package of new measures announced by the treasurer in July 1986. Prior to this recent change, the
tax laws, as a general rule, favored the establishment of an Australian
subsidiary. But that choice can also be affected by the expected levels of
profit repatriation.87
Until recently, a subsidiary of a U.S. corporation was required to withhold tax on dividends paid to a nonresident not engaged in business through
a permanent establishment in Australia. The dividend withholding tax was
also abolished as part of the package of new measures announced by the
treasurer in July 1986.88 A withholding tax of 10 percent is payable on
most interest paid or credited by an Australian resident to a nonresident. 89
A crucial issue for taxation purposes is how much investment should
be in the form of share capital and how much in debt. Principally for tax

84. It was reported in March 1986, for example, that the Federal Government was considering the lessening of the impact of key aspects of the proposed foreign tax credit system,
and the abolition of a reduction in the dividend withholding tax and branch profits tax applied
to repatriated profits of subsidiaries and branches of foreign companies. See Burrell, Gov't
May Dilute Foreign-TaxScheme After BCA Pressure,Sydney Morning Herald, Mar. 5, 1986,
at 33.
85. The revised double taxation convention with the U.S. was signed in Sydney on August
6, 1982. It is based largely on the OECD model treaty. It entered into force on October 31,
1983.
86. D. FLINT, supra note 1, at 400 n.74.
87. According to a report produced by Price Waterhouse, the overall tax cost for a U.S.
investor operating in Australia as a branch is less than operating through a subsidiary when
more than 61.73 percent of the after-tax profit of a subsidiary will be repatriated. See 2

TAX R., No. 3, at 3 (May/June 1985).
88. For a detailed summary of the latest changes, see Treasurer's Press Releases Nos.
78, 79, 80, & 81 (July 28, 1986).
89. See Income Tax Assessment Act, §§ 128A-128E (1936).
PRICE WATERHOUSE, INT'L
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reasons, FIRB often imposes a maximum debt to equity ratio of three to
one in approving FI proposals.
Special concessionary provisions are also applicable to many aspects
of mining and petroleum activities. They are granted to stimulate both
foreign and domestic investment. For example, the income of a gold or
gold and copper mine operator, other than income from production, treatment or sale of pyrites, is exempt from income tax. 90 Proposals are,
however, being considered to change these provisions.
A variety of proposals concerning the adoption of a Federal "resource
rent tax," or profit-related tax, have been mooted. 9 1 At the time of writing,
however, such taxes apply only to "greenfields" offshore petroleum projects and one onshore project.
Taxation of the resource sector occurs primarily at the state level. The
most lucrative form of state taxation in the resource sector is tax levied
in the form of royalties. Other forms of "taxes" include the imposition
by states of charges for the provision of transport and infrastructure. No
consistent scheme applicable in each state exists. The schemes are often
complex and can be costly to the foreign investor. 92 All state and territory
governments also levy stamp duty on instruments and transactions. The
rates of duty are high and relief against double or multiple liability is often
not possible. Careful consideration should be given to the consequences
of executing or retaining instruments in particular states or territiories.
The states also have the constitutional power to levy income tax. The
power has not been exercised since World War II and it is highly unlikely
that any such taxes will be imposed in the near future. 93
XI. Other Areas of Regulation

A variety of other laws and regulations governing commercial activity
in Australia are relevant to any FI proposal. The laws and regulations,
although not usually directed expressly to FI, apply equally to domestic
and foreign corporations or businesses. It is only possible here to outline
the areas in broad terms.
A.

RESTRICTIVE TRADE PRACTICES

The Trade Practices Act 1974, 94 modeled on the U.S. Clayton 95 and
Robinson-Patman Acts, 96 provides for the prohibition or restriction of
90.
91.
92.
93.

Id. § 23(0).
See D. FLINT, supra note I, at 432-34.
See generally id. ch. 5.
Cf. Income Tax (Arrangements with the States) Act, No. 87 (Austl. 1978).

94. No. 51 (Austl. 1974).

95. 15 U.S.C. § 18 (1982).
96. Id. § 13.
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certain anticompetitive conduct. The act prohibits the practices of resale
price maintenance, price fixing in relation to goods, and monopolization.
The act also bans all agreements or arrangements that have the effect of
substantially lessening competition. The potential impact of the act on a
proposal for foreign direct investment should be examined carefully.
B.

ENVIRONMENTAL REGULATION

F1 proposals are subject to the provisions of the Environment Protection
(Impact of Proposals) Act 197497 and to the provisions of the equivalent
state legislation. The constitutional validity of the Federal Act was confirmed in Murphyores Inc. Pty. Ltd. v. Commonwealth ofAustralia.98 The

case also demonstrated the potentially potent nature of the power of the
Federal Government to refuse to grant export approval on the basis of
the environmental impact of a proposed activity.
C.

ABORIGINAL LAND RIGHTS

The question of Aboriginal land rights is a complex, highly political
matter. It is also a regional problem. Tasmania has no Aboriginals. In
some states land rights legislation has conferred upon the Aboriginal people title to significant amounts of land. 99 In other states, as one author
remarked when commenting on Aboriginal land rights, "[t]here are
none." 100 Mining and other exploration projects are in some states already
significantly affected by Aboriginal land rights claims. In most instances
entry upon Aboriginal land is prohibited without the consent of the relevant tribe. Although the governments of Western Australia and Queensland remain opposed to land rights legislation, federal intervention is
constitutionally permissible. 101
XII. Seeking the Review of Government Action
Although a wide range of federal and governmental decisions are challengeable pursuant to the Administrative Decisions (Judicial Review) Act

97. No. 164 (Austl. 1974).
98. 136 C.L.R. 1 (1976). See generally Fisher, The Federal Environment Protection Procedures, 8 FED. L. REV. 164 (1977); Fowler, The Prospects of Judicial Review in Relation
to Federal Environmental Impact Statement Legislation, II MELB. U. L. REV. I (1977);
Kelly, Commonwealth Legislation Relating to EnvironmentalImpact Statements, 50 AUSTL.

L.J. 498 (1976).
99. See, e.g., South Australia.
100. Hunt, Aboriginal Land Rights in Western Australia, 1985 AMPLA Y.B. 448.

101. For a valuable discussion of the issues involved in each of the States and the two
Territories, see id. at 421-529.
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1977,102 excluded from the act's ambit are decisions made under the
Foreign Takeovers Act 1975.
XIII. Conclusion
Regulation by the Federal Government of U.S. FT in Australia is considerable in scope and is targeted specifically at the review and control
of Fl. Although some aspects of such regulation appear to provide serious
disincentives to F1, in recent times the act and the guidelines have been
administered with considerable flexibility and a preparedness to negotiate
and accommodate particular circumstances.

102. No. 59 (Austl. 1977).
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